Gender neutral policies are almost unanimously defended nowadays. However, legal drafting is not always up to date regarding this challenge. This article examines the different type of reasons to defend a gender neutral drafting, highlighting that there are both justice reasons (inclusiveness) and methodological ones (clarity, precision and unambiguity) to embrace such policy. However, the author warns that gender neutral drafting is only a necessary but an insufficient tool to achieve the broader goal of gender equality. The article approaches the different drafting techniques available to achieve gender neutral drafting and, in this context, analyse the recent Chilean instruction on this matter.
Introduction
Since the second wave of feminism, there has been an increasing focus on the relationship between gender and language, acknowledging that language itself can be an instrument of oppression, by silencing women. 3 This can also be applied to the specific context of legal language, if we consider that "legal discourse systematically excludes, devalues, trivializes and ignore women". 4 Hence, the importance of analysing the language in which the law is expressed, and more specifically the type of language in which we should draft legislation.
The need of drawing attention to gender neutral drafting has been progressively supported during the last decades. However, there are still some people that argue against it, considering it unnecessarily complicated or artificial. In this context, the hypothesis guiding this article is that gender neutral drafting must be embraced, both for justice (inclusiveness) and methodological reasons (clarity, precision and unambiguity); nonetheless, it is not enough on its own to achieve gender equality across the law.
The methodology followed in the article is the following: section II explains the concept of gender neutral and its link with other similar notions used in the literature; section III presents the arguments of those against it, which will be then contrasted in section IV with the reasons to support gender neutral drafting; section V analyse some gender neutral drafting techniques and guidelines, with specific reference to the recent Chilean instruction on the issue, in order to further clarify these arguments. Finally, section VI presents the conclusions, emphasizing that gender neutral drafting must be supported for both justice and methodological reasons, but it must also be distinguished from gender equality across the law, for which it can be regarded as a necessary but insufficient tool.
II. Concepts linked to gender neutrality
There are several concepts in the literature that focus on gender in language. A common denominator to refer to sexist language or exclusive language is the notion of gender biased language, which refers to "language that represents the male as the norm". 5 The opposite concept is referred as gender neutral or non-sexist language, to emphasize its avoidance of a gender bias. A related concept that is usually used as a synonym of gender neutral is gender inclusive. However, there are not exactly the same. As it names suggest, the focus of gender neutral is avoid any bias towards gender; while gender inclusive looks for an explicit consideration of every gender possible in the use of language. 6 Another way of pointing out the need to avoid gender bias is often referred as gender free. This concept is used when supporting the need to avoid de pronouns entirely, instead of alternating or adding the female pronoun. 7 On the other hand, it is also emphasized that a truly gender sensitive approach must ensure a gender specific language when it is indeed needed. If not, the generic use of language could actually be more harmful by hiding differences that demands a differentiated approach.
All these concepts can be applied to the specific context of legal drafting, in search for a language that does not assume the male form as the generic addressee of law, achieving that women may be visible as well. As Margaret Wilson has recognized, legal language is one of the most formal uses of language, which is why changes are more difficult to be introduced and require a strong commitment from policy makers towards the decision to adopt a gender neutral style of legal drafting. 8 When faced with the dilemma of gender neutrality in law, the challenge is how to depart from the masculine rule. This rule was contained in several Interpretation Acts and it established that male gender words must be understood as including also the feminine. This rule was adopted in several countries since the 1980s, but it has been repealed or amended in several of those jurisdictions. 9 The alternatives for the masculine rule are mainly the two-way rule or the all gender rule. The former is the chosen by UK and established in the Interpretation Act 1978 as follows:
"In any Act, unless the contrary intention appears,-(a) Words importing the masculine gender include the feminine; (b) Words importing the feminine gender include the masculine". 10 According to this rule, either masculine or feminine words include also the other gender. Although it has been adopted by at least eight jurisdictions, this rule has been criticized due to its 
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Gender neutral drafting: Gender equality or an unnecessary burden? "false neutrality", since it does not alter the drafting style nor the interpretation of existing legislation. 11 On the other hand, the all gender rule allows for "words importing a gender [to] include every other gender". 12 Although broader than the previous alternative (it goes beyond the male/female dichotomy), it is still considered neutral but ineffective, because it fails in changing the drafting style. 13 A third alternative would be the so called separate gender rule, according to which nor the masculine nor the feminine, should be used to include the other. This rule would demand a change in legal drafting, but it has not been widely used. 14 Beside these interpretation rules, further impact can be achieved with gender neutral drafting policies, where several techniques are available. Section V describes some of them, including the most recent Chilean Instruction on the matter. 15 But before considering the specific techniques it is necessary to analyse the arguments for and against gender neutral drafting.
IALS

III. Reasons against gender neutral drafting
There are different set of reasons argued for those who opposed to a gender neutral style of legal drafting. The first type of critic consists on "the issue [being] too trivial to warrant the effort required to change writing habits". 16 Arguing that visibility and non-discrimination of half of the world population is "too trivial" is worrying. But since this argument is rarely use insolation, I will group it with those who believe that legal language is too entrenched in tradition and therefore too rigid to incorporate gender neutral drafting. Indeed, legal language is a formal and technical language, which can explain why changes might be more difficult to introduce, but this does not prevent us to address the issue. As we will analyse in section V, there are several available techniques for a gender neutral drafting, so it is hard to say it really demands a high effort and if it does, I would reply it is a worthwhile effort.
A second type of critiques is focused on the aesthetics of gender neutral drafting. 17 The argument in this case is that gender neutral drafting is too repetitive, too long, or just too awkward. Some official publications specifically warn about these types of critiques as the "arguments that should be avoided in this discussion". 18 According to them, these arguments are not strong enough to discard the need to include women in language. Others counterargument explaining that the several gender neutral techniques should be combined to avoid these potential threats. 19 Above all, I consider that style arguments should be considered of second order in comparison with the main virtues legal drafting should pursue (precision, clarity and unambiguity), 20 which is why it is pertinent to examine the third type of critique that argues that gender neutral drafting would be unclear and can distract and ultimately confuse the reader. 15 However, it must be also noticed that gender neutrality in law goes beyond the mere syntax of legislation. There are also several sexist legal concepts and sexist implications on semantic and metaphor constructions throughout the law. See Karen Busby K, 'The maleness of legal language ' (1989) 
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Gender neutral drafting: Gender equality or an unnecessary burden? guidelines in Spain. 21 According to him, the position taken in most of these guidelines, that recommends rejecting every masculine expression that includes the feminine as well, is against Spanish grammar and syntax and it is a mistake to necessarily identify it with sexism. Moreover, strictly following these recommendations would "force" the language and make it impossible to naturally speak Spanish, which also goes against the tendency of using plain language in official drafting. In my opinion, this discussion is probably more about the specific techniques mentioned throughout his examples, rather than against the general policy of gender neutral drafting. Nevertheless, it is crucial to analyse the reasons to support gender neutral drafting to really dismiss this critique.
IALS
IV. Reasons for gender neutral drafting
There are two different types of reasons to support gender neutral drafting. A substantive or justice-based reason, build upon the fact that it is necessary to avoid the invisibility behind the use of generic masculine and to recognize the discrimination implied in this practice. The feminist literature has extensively developed these arguments; but I will briefly explore this point to examine how gender neutral drafting contribute to gender equality across the law. But first, it is necessary to present the methodological argument to defend the need for a gender neutral drafting.
a) As a tool for precision, clarity and unambiguity
As Professor Helen Xanthaki has clearly stated, "one of the two tools serving clarity, precision and unambiguity, and ultimately effectiveness of legislation is gender neutral drafting". 22 Other authors also agree on this appreciation. 23 The logic is that if masculine gender is used as a generic, it is not clear whether a particular provision is addressed only for men or for men and women also. In this context, gender neutral drafting is a basic way to ensure accuracy in legal writing. 24 The studies documenting how the judges have been deciding on women rights and obligations based on generic male based provisions are strong empirical evidence in favour of this argument. As these studies have shown, judges not always interpret those provisions in the same way, confirming therefore that gender biased drafting is ambiguous. Fischer examined the federal appellate judges´ use of gender neutral language and found that "problems with clarity have been exacerbated by courts' inconsistent treatment of male-linked generic pronouns. Courts sometimes hold that the generic he refers to only males and sometimes hold that it refers to both sexes". 25 Rose did a similar study with Supreme Court judges and demonstrated that "most members of the United States Supreme Court still use male-gendered generics regularly [and that] This practice freezes the Court in the non-inclusive and imprecise writing style". 26 It is important to emphasise, that contrasted with the arguments against gender neutral drafting that we have called "aesthetics", the need for clarity, precision and unambiguity prevails. These virtues are more important for the efficiency of legal drafting, than elegance or style of legislative drafting. 27 And although gender neutral drafting could be considered by some confusing, due to long or artificial constructions, the empirical evidence shows that the alternative of gender biased drafting is ambiguous in its application.
b) Gender neutral drafting and gender equality
Additionally, gender neutral drafting should be supported for the justice of enforcing antidiscrimination and inclusiveness values. Mossman phrase it in terms of professional responsibility and equality guarantees throughout laws and Constitutions. 28 She considered that the legal professional conduct codes, should embrace gender neutral language as a way of reflecting current ideas on integrity, respect and non-discrimination. Similarly, laws and the Constitution should be expressed in gender neutral language as a way of reaffirming these values of gender equality. 29 However, is it gender equality in law mainly an issue of legal drafting? Venessa Mclean points out that "the technique of gender-neutral drafting on its own is not an effective tool in the fight against deep-rooted gender inequality within our legal system". 30 She analysed several areas of law (women as workers, domestic violence, sexual offences) to explain that interpretation of the law is still done through masculine rule lens, hence reproducing patriarchal structures of society. According to her, gender neutral drafting may miss some gender specific problems, for example, failing to characterize domestic violence as a gender specific crime or taken the focus off the real victims of rape. 31 In this context, she highlights the need to differentiate gender neutralization from gender awareness. 32 Therefore, although we should promote gender neutral drafting for justice reasons, as long as it "help construct a frame of the legal system that includes and empowers both genders", 33 we should at the same time acknowledge that gender inequality has deeper roots in the legal system, and it can sometimes be entrenched on some of its theoretical concepts, 34 rules of interpretation and application structures. In this context, gender neutral drafting may be considered as a necessary but insufficient condition -by itself-to overcome gender inequality across law.
V. Gender neutral drafting techniques and guidelines
Regarding how gender neutral drafting should be applied, it is necessary to make a brief reference to the existing techniques and guidelines. Daniel Greenberg mentions five possible gender neutral drafting techniques: (i) repetition; (ii) omission; (iii) reorganization (passive voice); (iv) alternative pronouns; and (v) tagging. 35 Helen Xanthaki refers to the possibility of avoiding gender specific terminology and use neutral terms instead, repeating the noun, omitting the pronoun, converting the noun to a verb form, use the passive voice, use a relative clause, replacing the noun by a letter, or using the plural or singular noun plus "they". 36 Other authors also present a similar list of possible techniques 37 
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Gender neutral drafting: Gender equality or an unnecessary burden? Each of these techniques has advantages and disadvantages, which is why most of the authors recommend looking for the one that best fit the specific case. 39 These techniques have been also picked up by several guidelines across jurisdictions, including New South Wales, 40 Australia, 41 Canada, 42 and UK. 43 Most recently, on May 2017, Chile followed this trend and the Government send an instruction to every Ministry to ensure gender consideration on the drafting of law bills. 44 However, unlike the other guidelines, the Chilean instruction does not include a complete reference to gender neutral drafting techniques, recommendations and examples. The instruction starts by declaring the Government commitment to gender equality and anti-discrimination, and consequently declares it decision to include a gender perspective, instructing the Ministries to: (i) draft with a gender neutral language; (ii) avoid any discriminatory treatment, whether directly or indirectly; and (iii) analyse the impact of their policies for women. Only the first aspect deals with gender neutral drafting and it just mention the need to use neutral terms or refer to men and women, in order to avoid sexist language. The only example it gives is the use of the inclusive word "citizenship".
IALS
The Chilean Executive Instruction can be considered a step forward, insofar it explicitly commits to a gender neutral policy, recognizing the justice reasons to support it. Nevertheless, the sole declaration of intention will most likely not help drafters in achieving this goal. It is necessary to complement it with a comprehensive guideline, including references to the various gender drafting techniques that are available and clarifying its application with real life examples. Only in that case, gender neutral drafting will be able to also serve as a tool for clarity, precision and unambiguity. The commonwealth tradition can be a helpful model to go forward in this direction.
VI. Conclusions
After reviewing the evolution and development of gender neutral drafting, it is important to highlight some distinctions. The first conclusion is that gender neutral drafting is both necessary and desirable. It is necessary for methodological reasons pointing to clarity, precision and unambiguity in legislation; as well as desirable for justice reasons linked to inclusion and non-discrimination. In this sense, it is more than just a matter of words, "the issue of non-discriminatory language in law needs to be understood in the context of power", 45 since it gives voice and recognition to women in the legal context. However, gender neutral drafting is not the panacea for gender equality across the law. Unfortunately, sexism in law goes beyond syntax of legislation, reaching also theoretical concepts and interpretation of norms. Therefore, gender equality must be differentiated from gender neutrality; recognizing that the latter is only a necessary but insufficient condition to achieve the former goal. At the same time, we need to be able to identify those cases were a gender awareness approach demands a gender specific construction of law.
